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Preface

This paper provides an overview of key historical developments, focused on the 
experience of increasing access to HIV medicines. Using the Essential Medicines 
List as a guide for prioritization, it then discusses some of the recent challenges and 
possible approaches to address them. 

This paper does not necessarily represent the views of the World Health 
Organization or UNITAID.
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Introduction

In May 2015, the World Health Organization (WHO) added several important 
medicines, including for the treatment of cancer, tuberculosis and hepatitis C, 
to its Model List of Essential Medicines [1], commonly known as the Essential 
Medicines List (EML). The uniqueness of these medicines – aside from their 
value as treatments for devastating illnesses – is their high price. Now that WHO 
has named these medicines as essential, they must be made both available and 
affordable. As innovative new medicines are increasingly patented around the 
world, and are thus available only at monopoly prices that prevent widespread 
access, a public policy response is needed to address the intellectual property 
challenges associated with essential treatments. 

When the EML was first conceived as a tool for governments and health-care 
providers seeking to meet the health needs of their populations, medicines were 
added to the list when scientific data demonstrated their importance and when 
they could be made widely available at low cost. However, with new medically 
necessary treatments priced to break the budgets of health-care systems 
worldwide, both in high-income countries and in developing ones, it is time to 
acknowledge that the paradigm for the EML has shifted.

Several WHO experts stated in March 2015 that the Expert Committee on the 
Selection and Use of Essential Medicines, which recommends which medicines 
should be included on the EML, would have to face challenging questions on 
cost-effectiveness and affordability [2]. The Expert Committee in its report 
published in May 2015 explicitly called on WHO to “take actions at global level 
to make these medicines more accessible and affordable, especially as related to 
treatments for hepatitis C” [3].

If people around the world are to have access to essential medicines, the 
presence of these medicines on the EML is necessary, although it is not 
sufficient, to ensure that access. When WHO deems medicines to be medically 
essential, this should – as the Expert Committee asserted – be grounds for 
governments and other stakeholders to take action to ensure that the medicines 
are made available and affordable. 

Of course, affordable prices alone are not enough to secure access to new 
essential medicines. Health and regulatory systems need to be sufficiently robust 
to take up new treatments and deliver them safely, clinical guidance needs to 
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BOX 1
Selected new medicines on the EML

Medicine Disease Disease burden USA retail price/course  
of treatment

bedaquiline
multidrug-resistant 
tuberculosis  Multidrug-resistant tuberculosis 

(MDR-TB) is an increasing problem. 
Worldwide, 9.6 million people fell ill 
with TB in 2014. WHO estimates 
that approximately 480 000 cases 
of MDR-TB have occurred; about 
9.7% of those had extensively drug-
resistant TB. MDR-TB accounts for 
3.3% of new TB cases and 20% of 
recurring cases [4].

US$ 30 000 for 6 months [12]

delamanid
multidrug-resistant 
tuberculosis

US$ 3180-4258 per month [13]

terizidone

multidrug-resistant 
tuberculosis (as 
an alternative to 
cycloserine)

linezolid
mutlidrug-resistant 
tuberculosis

US$ 70–4298 per month [13]

sofosbuvir hepatitis C
WHO estimates that, worldwide, 
130-150 million people have 
chronic HCV infection, and that 
one third of them will develop 
liver cirrhosis or hepatocellular 
carcinoma [5].

Approximately 700 000 died from 
HCV-related illness in 2013 [6]. 4-5 
million are co-infected with HIV [7].

US$ 84 000 for a 12-week 
course of treatment [14]

simeprevir hepatitis C
US$ 66 360 for a 12-week 
course of treatment [14]

daclatasvir hepatitis C

ledipasvir/sofosbuvir hepatitis C
US$ 94 500 for a 12-week 
course of treatment [14]

ombitasvir/paritaprevir/
ritonavir

hepatitis C

bendamustine

chronic lymphocytic 
leukaemia (CLL) 
follicular lymphoma 

Leukaemia incidence was 351 965 
in 2012 (CLL is a sub-type) [8].

Non-Hodgkin lymphoma (of which 
follicular lymphoma is a sub-type) 
incidence was 385 741 in 2012 [9].

imatinib

ronic myeloid 
leukaemia (CML)
gastrointestinal 
stromal tumour

CML is a rare disease and there are 
minimal data, but experts writing for 
the EML estimated that there are 1 
or 2 cases per 100 000 people each 
year [8]. Gastrointestinal stromal 
tumour incidence is estimated to be 
14.5 per million [10]. 

US$ 92 000 per year [15]

rituximab*

diffuse large 
B-cell lymphoma 
chronic lymphocytic 
leukaemia follicular 
lymphoma

Leukaemia incidence was 351 965 
in 2012 (CLL is a sub-type) [8]. 
Non-Hodgkin lymphoma (of which 
follicular lymphoma and diffuse 
large B-cell lymphoma are sub-
types) incidence was 385 741 in 
2012 [9]. 

US$ 21 186 (indicative price in 
high-income countries) [16]

trastuzumab* early stage HER2 
positive breast cancer

metastatic HER2 
positive breast cancer

Breast cancer overall incidence is 
approximately 1.67 million women 
[9]; HER2 is overexpressed  
in 20-30% of breast cancers [11].

US$ 4500 per month or US$ 54 
000 per year [17]

* Biological products.
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be available on the use of complex treatments in resource-limited settings, and 
operational research may be needed to develop experience and new knowledge 
about the use of new medicines in specific settings. 

Nevertheless, affordability of essential medicines is a key prerequisite for 
expanding treatment and care. Other key elements are sufficient demand, 
financing for procurement, and a regulatory environment that is responsive to 
health needs. This paper deals with the intellectual property issues linked to 
affordability and access to new essential medicines. 

Actions to ensure the affordability of patented medicines could include: negotiating 
with manufacturers for better prices; making use of flexibilities under the World 
Trade Organization’s Agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS Agreement); and  encouraging the production of low-cost, quality 
generic versions, including through licensing of relevant patents. In the longer term, 
delinking of payment for the cost of research and development for needed new 
essential medicines from the price of the final product should be considered.
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Since its first publication in 1977 with 207 medicines, the EML - then called the 
Model List of Essential Drugs - has guided governments, international organizations, 
NGOs and other health-care providers in the selection of medicines designated as “of 
utmost importance, basic, indispensable and necessary for the health and needs of the 
population” [18]. Today, more than 150 countries have national essential medicines 
lists [19], and 19 editions of the WHO Model List have been published. Selection 
criteria include efficacy, safety and relative/comparative cost-effectiveness within the 
therapeutic category. The list is regularly updated in order to respond to new needs, 
drug resistance, medical advances, scientific developments and new evidence with 
regard to efficacy and safety. Affordability is also considered in order to take account of 
limited health budgets and prevent the purchase of non-essential expensive medicines 
to the detriment of treating other diseases, although the approach to affordability has 
changed over time as more medically necessary drugs carry increasingly higher prices. 

The HIV crisis raised the first major challenge to the affordability criteria. The 1999 
revision of the EDL excluded most antiretroviral medicines (ARVs) for treating HIV 
as too expensive for health systems to bear [20]. At the time, the predominant 
treatment regimen for HIV cost upwards of US$ 10 000 per person per year. By 
1999, however, nearly 20 million people had already died of HIV and the virus was 
continuing to kill 8000 people a day. There were 13 million children orphaned due to 
AIDS and almost 35 million people were living with a virus that could be treated but 
mainly was not [21]. To deem ARVs non-essential risked making the EDL irrelevant.

In 2001, WHO began a consultation process to examine the way in which new 
medicines were included in the WHO Model List of Essential Drugs [22]. The 
consultation tackled several issues of cost, such as whether high costs should 
prevent a medicine from being added to the list, even if it was safe, effective and 
needed to treat a priority health problem like HIV; and whether global comparisons 
on cost-effectiveness could be meaningful, given the wide variation in medicine costs 
around the world [23].

In a series of new procedures [23] arising from this consultation process, WHO 
decided that the cost of a medicine could not be the reason to exclude it if it met other 
criteria, and that cost-effectiveness comparisons should be made within a therapeutic 

HIV, affordability  
and the EML
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area (e.g. “identifying the most cost-effective medicine treatment to prevent mother-
to-child transmission of HIV”). These new procedures also changed the term “essential 
drugs” to “essential medicines” and established a more systematic, transparent, 
participatory and evidence-based approach to selecting medicines for inclusion, as 

BOX 2
The role of civil society action

Progress in access to essential medicines for the treatment of HIV would not have happened 
without the mobilization of civil society. Civil society organizations, often working in partnership with 
international NGOs and local treatment activists, drove a process of change that led to widespread 
scale-up of HIV treatment. Examples of work by civil society include:

•	 international mobilization for financing for HIV treatment that led to the establishment of the 
Global Fund and UNITAID;

•	 advocacy for the establishment of national HIV treatment programmes;
•	 advocacy for health-friendly patent laws and practices, such as in 2005 when India amended 

its 1970 Patents Act to ensure compliance with TRIPS; 
•	 legal actions in national courts using the human right to health to ensure access to ARVs;
•	 the campaign against the 39 pharmaceutical companies that had brought suit against the 

government of South Africa, alleging that the Medicines and Related Substances Control 
Amendment Act, No. 90 of 1997, violated TRIPS and the South African constitution, forcing 
them to drop the case;

•	 requests filed for compulsory licensing of patents on HIV medications;
•	 patent grant oppositions launched in India;
•	 influence on international negotiations, such as those at the WTO that led to the adoption of 

the Doha Declaration on TRIPS and Public Health;
•	 advocacy at WHO in support for the WHO prequalification programme;
•	 influence on access policies by pharmaceutical companies (e.g. by advocating for the 

Medicines Patent Pool);
•	 contributions to price monitoring and transparency, such as the key example of MSF’s 

Untangling the Web of Antiretroviral Price Reductions;
•	 participation in the governance of new global health organizations.

The intense and large-scale involvement of civil society organizations was essential in driving HIV 
treatment scale-up. Other diseases have so far not sparked mobilization on the same scale, which 
raises the question as to how access to treatment will be assured (e.g. for new treatments for 
hepatitis, TB and cancer). More importantly it raises the question of why global advocacy movements 
have been needed to ensure that essential medicines are available and affordable when access to 
these life-saving treatments should be ensured as a basic human right to health.
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well as improving links between the list and WHO treatment guidelines. As a result, the 
2002 Essential Medicines List included 12 ARVs. 

In 2003, WHO and UNAIDS launched the “3 by 5” initiative to provide ARV 
treatment to 3 million people by 2005 [24], following the establishment of the Global 
Fund in 2002. Both initiatives were key to expanding access to ARVs in developing 
countries, and this was aided by their recognition as essential medicines and the 
increased availability of generic versions. The response to the HIV crisis was driven 
by unprecedented global mobilization and civil society action [25].

The message was clear: cost alone was no longer a criterion by which an essential 
medicine could be excluded from the list. The implication was that steps should be 
taken to make listed drugs affordable.

In parallel to this process, the first generic ARVs began to be manufactured in 
India. Demand was spurred by their designation as “essential” coupled with their 
prequalification by WHO [26]. A concerted international effort to mobilize funding to 
treat HIV created a market for generic ARVs and led to robust competition. The price 
of ARVs fell more than 99%. As the price came down, the number of people who 
could access treatment grew, with the result of longer and healthier lives for many 
people. AIDS deaths fell, and so did new infections with HIV –  to the point where, a 
decade later, a world with no new infections is something that can be envisioned for 
the future.

The HIV crises demonstrated three things: 1) the need for medically important drugs 
to be included on the list, 2) the power of EML inclusion as an impetus for bringing 
prices down, and 3) global public mobilization and civil society action are key aspects 
of changing medicines policies.
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The policy space that allowed for the manufacturing of low-cost essential ARV drugs 
in the early 2000s has narrowed as key generics-producing countries such as India 
have implemented the World Trade Organization’s TRIPS Agreement. TRIPS sets 
out minimum standards for the protection of intellectual property rights. Members of 
the WTO can no longer exclude entire fields of technology, such as medicines, from 
patentability.1 Providing a minimum 20-year patent term for pharmaceutical products 
is obligatory. 

The robust generic competition that brought down prices of early HIV medicines has 
become harder to achieve, both for newer HIV medicines and for medicines to treat 
other diseases that have a major impact on global public health – notably hepatitis 
C, cancer and tuberculosis, all of which can be better treated with the effective, and 
unfortunately expensive, new medicines just added to the EML. This new era of 
essential medicines does not benefit from the same political mobilization that led to 
action to address the HIV crisis.

Imatinib, added to the EML in May 2015, is a medicine that has helped nearly double 
the 5-year survival rate for chronic myeloid leukaemia from 31% in the early 1990s 
to 60% today [27]. Imatinib was originally priced at US$ 30 000 a year in 2001, but 
by 2012 a group of more than 100 physicians from all continents with expertise in 
chronic myelogenous leukaemia wrote in the journal Blood that, after it became a 
blockbuster treatment, the price of imatinib had risen to US$ 92 000 a year. Generic 
imatinib, manufactured in India where a protracted legal case ended in the rejection 
of imatinib patents, is priced at between US$ 2004 and US$ 2112 a year [28].

Intellectual property 
rights and the 
narrowing policy 
space for essential 
medicines
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Developing countries have in the past sought to keep the prices of (essential) 
medicines low by excluding them from patentability. In 1991, for example, the 
Andean Community adopted a declaration that “inventions related to pharmaceutical 
products included in the WHO Model List of Essential Drugs” should not be 
patentable [29]. India did not grant product patents for medicines until 2005. This 
enabled the development of a vibrant generic pharmaceutical industry that plays a 
key role the supply of medicines to the developing world.

BOX 3
Primary patent expiry date of selected new medicines on the EML

Medicine Company Primary patent number(s) Expected date of 
expiry of the patent

Tuberculosis

bedaquiline (Sirturo) Janssen WO 2004/011436 July 2023

delamanid  (Deltyba) Otsuka Pharmaceutical WO 2004/033463 
WO 2005/042542

October 2023
October 2024

terizidone (Terivalidin, 
Tericox)

Base compound  
patent expired

Hepatitis C

sofosbuvir (Sovaldi) Gilead WO2005003147A2 - base compound 
WO2008121634A2 - prodrug

April 2024
March 2028

simeprevir (Olysio, 
Galexos, Sovriad)

Janssen WO2007014926A1 July 2026

daclatasvir (Daklinza) Bristol-Myers Squibb WO2008021927A2 August 2027

ledipasvir Gilead WO2010132601A1 May 2030

ombitasvir AbbVie WO2010132601A1 June 2030

Cancer

bendamustine (Treakisym, 
Ribomustin, Levact and 
Treanda)

Marketed by Cephalon in 
the USA 

WO2006076620 January 2026

Imatinib (Gleevec, Glivec) Novartis WO9509852 
WO9903854 (secondary patent)

September 2014 
2018

rituximab* (Rituxan, 
MabThera and Zytux)

Biogen Idec, Genentech, 
Roche, Chugai Pharma, 
Zenyaku Kogyo and 
AryoGen, depending on 
location

WO8804936 
WO9411026 

2008 
November 2013 
Several formulation 
patents – 2019 – 
2020

trastuzumab* (Herceptin) Roche WO8906692 2009

* Biological products.
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BOX 4
Cost of imatinib brand Gleevec (blue bars) and cost of generic  
imatinib per patient per month (red bars), in US$

Co
st

 in
 U

S$

South Africa

3227

2924*

US

2861*

UK

2222

India

1249

Brazil

176

India (Natco)

167

India (Cipla)

Health and trade

Post-TRIPS, this type of policy measure became impossible, although countries 
have tried in different ways to address the interaction of the EML and patents. 
Venezuela, with support from the Andean group and other developing countries, 
particularly South Africa, proposed at the Third Ministerial Conference of the 
World Trade Organization (WTO) in Seattle in 1999 to amend TRIPS Article 
27.3 (b) to create a new exception to patentability for medicines on the EML. A 
counter-proposal led by the European Community was “to issue . . . compulsory 
licences for drugs appearing on the list of essential drugs of the World Health 
Organization” [30]. At that time, only about 11 of the 306 products on the EML 
were patented in certain countries and ARVs were not on the WHO list [31]. 
The adoption of the European proposal would have seriously limited the scope 
of compulsory licensing. Nevertheless, both proposals gave special treatment 
to medicines on the WHO list. The Seattle ministerial conference did not reach 

* Public procument price
Source: Médecins Sans Frontières, India, 2013.
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a conclusion but concerns over the effect of globalization of patent rules on 
access to essential medicines remained on the agenda not only of the WTO 
but also of other intergovernmental organizations, including WHO [33]. These 
concerns led to the development of certain principles related to trade and health 
and the recognition that access to essential medicines is a key component of the 
fulfilment of the human right to health [19].

BOX 5
Communication from Venezuela on TRIPSa

II. REVIEW OF THE TRIPS AGREEMENT IN THE YEAR 2000

The TRIPS Agreement itself is delicately poised between rights and obligations in various areas 
of intellectual property. However, there are many aspects and areas of interest to the developing 
and least-developed countries which are left unregulated by the final text of the Agreement. In this 
connection, it is important to begin a full review and possible renegotiation of the TRIPS Agreement 
from the development standpoint, taking into account the scope and interpretation which should be 
given to special and differential treatment and the identification of the policy areas necessary for the 
achievement of this objective. Venezuela considers that, among other things, a review should involve 
the following:
…
3. Extend the list of exceptions to patentability in Article 27.3(b) of the TRIPS Agreement to include 
the list of essential drugs of the World Health Organization, in order to develop the principles 
established in Article 8 of the Agreement.

a Proposals regarding the TRIPS Agreement (paragraph 9(a)(ii) of the Geneva Ministerial Declaration),  

communication from Venezuela, WT/GC/W/282 [32].

In 2001, WTO members in Doha, Qatar, adopted the Doha Declaration on the 
TRIPS Agreement and Public Health [34] which states that “the TRIPS Agreement 
does not and should not prevent members from taking measures to protect 
public health.” The Doha Declaration established health as the clear priority over 
commercial interests and offered useful guidance for countries struggling with the 
affordability of new and highly-priced medicines. Paragraph 4 is often referred to 
as the core of the declaration because it signals the primacy of the protection of 
public health over the protection of intellectual property (see Box 6).
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BOX 6
Paragraph 4, Doha Declaration on TRIPS and Public Health

“We agree that the TRIPS Agreement does not and should not prevent Members from taking 
measures to protect public health. Accordingly, while reiterating our commitment to the TRIPS 
Agreement, we affirm that the Agreement can and should be interpreted and implemented in a 
manner supportive of WTO Members’ right to protect public health and, in particular, to promote 
access to medicines for all.”

Human rights and health 

Access to essential medicines has also been recognized as a human right by 
the international community. Article 12 of the 1966 International Covenant on 
Economic Social and Cultural Rights recognizes the right of everyone to “the 
enjoyment of the highest attainable standard of physical and mental health” 
including through a health-care system that is “economically accessible to all” 
and details the steps that states should take to achieve this [35]. Adopted in 
2000, General Comment 14 on the implementation of the Covenant specifically 
mentions the need for governments to ensure the availability of essential drugs 
“as defined by the WHO Action Programme on Essential Drugs” [36]. The 
Millennium Development Goals further commit the international community to 
“provide access to affordable essential drugs” in developing countries [37]. They 
were followed by the Sustainable Development Goals, which also contain a 
commitment to “provide access to affordable essential medicines and vaccines, 
in accordance with the Doha Declaration on the TRIPS Agreement and Public 
Health” [38].

In 2006, the WHO Commission on Intellectual Property Rights, Innovation 
and Public Health (CIPIH) published a report stating that “access to drugs 
cannot depend on the decisions of private companies but is also a government 
responsibility” [39].This statement echoes the central notion of the essential 
medicines concept and the various human rights instruments that refer to the 
obligations of governments to protect and promote public health, including by 
ensuring the availability of essential medicines. Yet with the globalization of 
patent standards, the power to decide who will have access to new medicines 
and who will not seems to have shifted into the hands of private companies. 
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This creates a tension between countries’ obligations under TRIPS and their 
obligation to their populations to protect and promote health. The CIPIH made 
over 50 recommendations, including that WHO should develop a more coherent 
action plan and strategy to deal with the challenges that arise from new, and 
more global, intellectual property policies (See Box 13). On the basis of these 
recommendations, countries negotiated the Global Strategy and Plan of Action 
on Public Health, Innovation and Intellectual Property (GSPOA), adopted in 2008 
by the World Health Assembly. The GSPOA calls for “promoting competition to 
improve availability and affordability of health products consistent with public 
health policies and needs” and recommends specific actions, including actions 
that deal with intellectual property barriers to the availability of generic essential 
medicines [33].

The GSPOA was followed, in 2012, by the Consultative Expert Working Group on 
Research and Development: Financing and Coordination, which recommended 
the establishment of a biomedical R&D treaty [40]. The idea of an international 
agreement on R&D has been debated since an initial proposal was made by 
Hubbard & Love in 2004 [41]. Over the years, it has received support from a 
number of governments, scientists, Nobel laureates, civil society organizations and 
other experts [42–44]. Calls for better rules were echoed more recently by heads 
of research and international organizations proposing a Global Biomedical R&D 
Fund and Mechanism for Innovations of Public Health Importance [45]. 

While the fulfilment of basic human rights is primarily a state obligation, in the 
case of patented medicines one also has to recognize the responsibility of the 
patent-holding pharmaceutical company. In the words of UN Special Rapporteur 
on the right to health, Paul Hunt: “Society has legitimate expectations of a 
company holding the patent on a life-saving medicine… Because of its critical 
social function, a patent on a life-saving medicine places important right-to-health 
responsibilities on the patent holder. These responsibilities are reinforced when 
the patented life-saving medicine benefited from research and development 
undertaken in publicly funded laboratories” [46].

In 2008, the UN Special Rapporteur on the right to the highest attainable standard 
of health submitted to the United Nations General Assembly a report containing 
guidelines for the pharmaceutical industry on access to medicines titled Human 
rights guidelines for pharmaceutical companies in relation to access to medicines 
[47]. Specific right-to-health responsibilities of companies holding patents to life-
saving medicines were further developed in a report of the UN Special Rapporteur 
following a right-to-health mission to GlaxoSmithKline [48]. These include: 

•	 “The seminal right-to-health responsibility is to take all reasonable steps to make 
the medicine as accessible as possible, as soon as possible, to all those in need, 
within a viable business model. For example, as soon as the new medicine is 
marketed at higher prices (usually in high-income countries), the patent holder 
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has a right-to-health responsibility to put in place a range of mechanisms, such as 
differential pricing between and within countries, to enhance access for all those 
who cannot afford those prices.

•	 Also, the patent holder has a right-to-health responsibility to develop 
formulations for children, the elderly, pregnant and lactating women, and 
extremes of climate.

•	 The agreement with society places a responsibility on the patent holder to 
take these steps, expeditiously and effectively, by way of deliberate, concrete, 
and targeted measures. 

•	 If the patent is worked without these steps being taken, the patent holder is in 
breach of its right-to-health responsibilities. 

•	 The success of a patent holder’s actions will sometimes depend upon states, 
donors and others fulfilling their responsibilities. Nonetheless, the patent 
holder has a right-to-health responsibility to do what it can” [48]. 

The right-to-health standards offer a normative framework against which 
companies can be held accountable, which is useful for monitoring companies’ 
policies and actions. However, enforcement mechanisms to ensure that companies 
act on their responsibility for human rights are lacking. Anand Grover, who followed 
Paul Hunt as Special Rapporteur for the right to health, sought to give teeth to 
the normative framework developed by Hunt. Grover suggested establishing 
direct legal obligations of pharmaceutical companies at the international level and 
holding pharmaceutical companies directly accountable under international human 
rights law, including obligations for direct compensation to victims and the granting 
of compulsory licences [49]. 

In 2012, the Global Commission on HIV and the Law, an independent body 
convened by the United Nations Development Programme (UNDP), went a step 
further and recommended the development of a new intellectual property regime 
under the aegis of the United Nations Secretary-General that is “consistent with 
international human rights law and public health requirements, while safeguarding 
the justifiable rights of inventors”. It further recommended that, until such a system 
is in place, “the WTO must suspend TRIPS as it relates to essential pharmaceutical 
products for low- and middle-income countries” [50].

While the suspension of TRIPS may not happen in the near future, the emphasis 
on human rights in the pursuit of access to patented essential medicines is likely 
to increase, in particular since a growing number of countries recognize the right to 
health as a constitutional right and individuals have used such constitutional rights 
to obtain access to essential medicines [51]. 
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At the end of 2015, United Nations Secretary-General Ban Ki-moon established 
a UN High-Level Panel on Access to Medicines with the mandate “to review and 
assess proposals and recommend solutions for remedying the policy incoherence 
between the justifiable rights of inventors, international human rights law, trade 
rules and public health in the context of health technologies”. The scope of the 
work of the panel is global and ambitious; it will address access challenges relating 
to access to medicines globally [52].

A practical tool 

The EML is a tool for the practical implementation of the internationally agreed 
principle that intellectual property should not stand in the way of measures 
to promote the human right to health and access to essential medicines as a 
component of that right. Affordability is no longer a prerequisite for the inclusion 
of a medicine in the EML; instead, inclusion must become a reason to ensure 
that treatments become affordable and thereby a ground, if not an obligation, for 
governments to act when the pricing of essential medicines prohibits their use by 
people in need. 

Chapter notes: 

1 See Article 27 of the TRIPS Agreement. A few exceptions listed in articles 27.2 and 27. 3 allow certain 
exclusions from patentability (e.g. animals other than microorganisms). There is also a waiver allowing least 
developed countries to delay their obligation under TRIPS with regard to granting and enforcing pharmaceutical 
patents until at least 2033.
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New medicines added to the EML in May 2015 present a key opportunity 
to exercise the EML as a tool for access. The game-changing medicines for 
hepatitis C, several cancers and tuberculosis on the EML are badly needed, but 
they are currently priced out of reach.

The challenges of 
hepatitis C, cancer 
and tuberculosis

BOX 7
Mortality rates, in number of deaths per year
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Hepatitis cure for all within 
reach (only with access to 
new medicines)

Chronic hepatitis C affects 130–150 million people globally [5], while liver 
diseases associated with it killed approximately 700,000 people in 2013 [7]. Until 
recently, treatment for hepatitis C virus (HCV) was difficult to administer, limited in 
efficacy, difficult to undergo, frequently caused debilitating side-effects, and was 
expensive. However, with the arrival on the market of new direct-acting antivirals 
(DAAs), a widely-available cure is within reach – a cure that is easy to administer, 
has limited side-effects and is associated with a good sustained viral response. 

The medicines are sufficiently effective for HCV eradication to be conceivable if 
those who need the medicines had ready access to them. But sofosbuvir (SOF), 
currently the backbone of any HCV treatment regimen and one of the medicines 
added to the EML in May 2015 [53],  can cost up to US$ 1000 a pill, or US$ 84 
000 for a 12-week course of treatment. The price of a full regimen combining 
SOF and ledipasvir can amount to US$ 95 000 [54]. Another DAA – simeprevir 
– which was added to the list in 2015 [55], is priced at US$ 66 360 for 12 
weeks, and also must be combined into a treatment regimen. A recent study 
estimated that the costs of production for a 12-week course of SOF treatment 
could be as low as US$ 101 with generic competition and a robust market [57]. 

BOX 8
Hepatitis C medicines, prices and estimated minimum cost of production

Medicine Price range per 
bottle in high-
income countries 
[56] 

Lowest recorded 
price per bottle in 
Egypt and India 
[56]

Global sales, 
2014 (US$ 
millions)

Estimated minimum 
cost of production 
for a 12-week course 
of treatment [57]

sofosbuvir US$ 14 000–20 590 US$ 161 (India) US$ 10 283m [58] US$ 68–136

simeprevir US$ 9166–14 865 US$ 241 (Egypt) US$ 2302m [59] US$ 130–270

daclatasvir US$ 1128–14 899 US$ 175 (Egypt) US$ 201m [60] US$ 10–30

ledipasvir Sold as an FDC* US$ 93 

ombitasvir Sold as an FDC* 

ledipasvir + sofosbuvir US$ 12 604–$4890 US$400 (Egypt) US$ 2127m [58] US$ 193

ombitasvir + 
paritaprevir + ritonavir

US$ 15 344–20 215 US$400 (Egypt) US$ 48m [61]

*FDC = fixed-dose combination.
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An investigation from the United States Senate Committee on Finance found 
that Gilead’s pricing strategy for sofosbuvir was based on “maximizing revenue, 
regardless of the human consequences. There was no concrete evidence in 
emails, meeting minutes or presentations that basic financial matters such as 
R&D … factored into how Gilead set the price” [62–64].   

Generics manufacturers and civil society organizations have filed patent 
oppositions in India and in Europe [65]. In 2014, Gilead granted voluntary 
licences for its DAAs, including sofosbuvir, to generics manufacturers in India for 
the supply of these medicines in 91 low- and middle-income countries. Gilead 
has also offered some tiered pricing plans [66]. Countries outside the scope of 
the licence, however, cannot automatically benefit from the generic supply unless 
they issue a compulsory licence [67]. Gilead has since expanded its agreements 
which now cover 101 countries [68]. 

Bristol-Myers Squibb (BMS) in 2014 announced its plan to license the patents 
for daclatasvir with a licence territory of 90 countries [69], but no agreement 
was signed until 23 November 2015 when the Medicines Patent Pool and 
BMS announced an agreement for daclatasvir in 112 low- and middle-income 
countries [70,71]. Other companies producing HCV medication have not 
announced any patent licensing policies. 

The new hepatitis C medicines are the first for which significant access problems are 
global; poor and rich countries alike are struggling to pay for these new medicines. 
The gap between monopoly prices and what is possible with a robust, competitive 
market is the difference between potential HCV treatment for all and treatment 
rationing due to limited health budgets. While licences secure generic production, 
a number of high-burden middle- and high-income countries cannot benefit 
from generic availability directly. This shows that other measures for accessing 
lower-priced DAAs, including the use of TRIPS flexibilities, remain essential until 
companies license under terms that can cover all in need.

Closing the cancer  
treatment gap

Cancer is among the world’s leading causes of death. According to WHO, in 2012 
there were 14 million new cases of cancer and 8.2 million cancer deaths [72]. These 
rates are set to rise, especially in developing countries where access to treatment often 
lags behind what is available in wealthier nations. 
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Even when a higher cure rate is possible – breast cancer and paediatric cancer, 
for instance, have an 80% long-term survival rate in the USA – this is often not 
achieved in low-income settings because of “a lack of access to well established 
and effective treatment and care” or in middle-income countries where often 
“treatment is only affordable for certain segments of the population, and… good 
outcomes remain skewed toward those who can pay,” according to the Union 
for International Cancer Control, which was invited by WHO to review cancer 
medicines for inclusion in the EML [73]. 

The International Agency for Research on Cancer reported in 2012 that, despite 
similar incidences of breast cancer in low- and high-income countries, the mortality 
rate was significantly higher in low-income countries (324 000 people versus  
198 000) owing to a lack of early detection and access to treatment facilities [74]. 
Trastuzumab, a key breast cancer drug, was recently added to the EML. There has 
previously been criticism of the medicine’s high prices [75]. 

The authors writing in the journal Blood said that, while “innovation and discoveries 
must be rewarded”, key cancer drugs such as imatinib (mentioned above) were 
costing over US$100 000 per person per year which was “unsustainable” and 
harmful to patients [15]. The authors called for a dialogue on cancer medicines to 
ensure that prices are fair to innovators but not so high as to threaten the lives of 
patients unable to afford them.

TABLE 9
Incidence and mortality rates of key cancers 
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Other cancers for which new drugs have been added to the list – colorectal cancer 
and lung cancer in particular – carry higher mortality-to-incidence ratios in low- 
and middle-income countries, demonstrating the acute need for more affordable 
access to care.

The case of biological 
medicines

Trastuzumab and rituximab, cancer medicines newly added to the EML, are 
known as “biological products”. Unlike most traditional small-molecule medicines 
manufactured through chemical processes, biological products are usually made 
or derived from human and/or animal materials [76]. By 2020 the projected 
global biologics market will be worth US$ 250bn. The market for “biosimilars”, 
the generic equivalent of biological medicines, is expected to be worth up to US$ 
25bn by then [77].

Regulatory measures surrounding medicines, and particularly biological medicines, 
can act as further hurdles to the production of lower-cost biosimilars, even after the 
main patent of the medicine has expired. 

Many drug regulatory agencies register generic versions of traditional  
“small-molecule medicines” based on studies that show the generic product 
is bioequivalent to the originator product. Regulatory requirements for generic 
biologicals or biosimilars are often more complex and require more extensive 
studies to demonstrate that the product is indeed similar in its action and  
safe to use. Some have expressed concern that these requirements are not 
always needed from a health perspective and instead serve the needs of 
originator companies who seek to maintain their market domination as long as 
possible [78]. 

Biosimilars for trastuzumab are being, or have been, prepared for the European 
and Indian markets where the medicine has recently come off patent [79,80], but 
those too may be priced out of reach [81]. Legal pathways for the registration 
of biosimilars have existed in the European Union (EU) since 2005. In the USA, 
the Food and Drug Administration (FDA) has been establishing standards for 
the authorization of biosimilars (an abbreviated licensure pathway for biosimilar 
biological products) following the passage the Affordable Care Act in 2010 [82]. 
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Some developing countries such as Argentina, Brazil and Mexico have their own 
guidelines for the development of biosimilars. For instance, Colombia issued 
updated guidance for the registration of biosimilar products in 2015 that included 
an “abbreviated route” or “fast track route” for the registration of biosimilars [89].2 

BOX 10
10. Price of a one-year course of trastuzumab in US$ [83]

Country Originator Generic

USA 54 000 [84]

United Kingdom 25 000 [85] 

South Africa 46 748 [83] 

India 16 392 [86]  
28 182 [83]

14 000 [87] 
24 000 [85] (Emcure)
11 600 [81] (Biocon)  

China 54 000 [88]

Treating the rising problem of 
multidrug-resistant and total-
drug-resistant tuberculosis

Tuberculosis infected 9 million people in 2013, 1.5 million of whom died from 
the disease. More than 95% of people who die from TB live in low- and middle-
income countries [90]. Worse, resistance to standard TB antibiotics has become 
widespread, with multidrug-resistant TB (MDR-TB) infecting 480 000 people in 
2013, with about 9% of them having “extensively-resistant strains” of MDR-TB, 
with even fewer treatment options. Bedaquiline, newly added to the EML, is one 
of the first new TB drugs in decades and is an especially critical tool for treating 
MDR-TB. It is priced at three levels for high-, middle- and low-income countries 
at US$ 30 000, US$ 3000 and US$ 900 respectively for a 6-month course of 
treatment. However, this still puts it out of reach for many patients according to 
Médecins Sans Frontières which wrote an open letter to the manufacturer asking 
to bring the price down [91].

With disease burdens and prices this high, action for affordability is essential. The 
following section discusses how affordability of new essential medicines can be achieved.
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Prices of many new medicines are kept artificially high due to market monopolies 
sustained by patents and/or data protection rules that establish market exclusivity 
for the originator product for certain periods. The justification for these artificial 
monopolies is to allow innovators to recoup their investment and to create 
incentives for the investment in the development of new medicines. However, it is 
not acceptable if the result of this policy is the exclusion of groups of people from 
benefitting from these innovations. Because the high price bears no relation to 
the actual cost of medicines production, there are ample reasons and scope for 
measures to bring the price of essential medicines down. 

Governments can, for instance, negotiate a better price with the originator, or work to 
facilitate access to less costly generic products. The latter can be achieved through 
voluntary licences granted by the patent holder or through non-voluntary measures 
such as compulsory licences or government use licences. The following section 
outlines strategic options to ensure populations have affordable access to new 
essential medicines.

Price negotiations

Governments, health providers and procurement agencies can negotiate with 
the originator company of a patented medicine for discounted prices for certain 
territories. This can be challenging, especially for countries that cannot exercise 
leverage in the negotiation. 

Options for 
achieving affordable 
access to patented 
Essential Medicines
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In some cases, companies engage in tiered pricing. This allows for the same 
medicine to be sold at varying prices in different countries, or in different market 
segments within the same country (e.g. public and private sectors), depending 
on what a particular market can bear. Tiered pricing can be particularly useful 
in situations where the market is too small or too uncertain to inspire robust 
competition, or where acute need demands a fast access strategy [92].3 

However, studies indicate that in most cases tiered pricing does not guarantee 
affordability or availability and is not as effective as robust generic competition for 
achieving the lowest sustainable medicines prices [92].

Voluntary licensing  
and patent pools

Companies may also decide to provide licences for their patented medicines under 
certain terms and conditions. Such licences are called “voluntary licences” and 
provide the freedom to manufacture and sell generic versions of a medicine, even 
where patents exist.

Public-health oriented voluntary licensing has become a new norm for HIV medicines 
following the creation of the Medicines Patent Pool in 2010 (see Box 14), which 
brought unprecedented transparency and greater focus on treatment needs to the 
terms and conditions of licences. Prior to the creation of the pool, the terms of most 
voluntary licences were kept secret, making it hard to understand the options and 
limitations of such agreements.  

An expansion of the scope of work of the Medicines Patent Pool to all essential 
medicines for which licenses are not currently available would accelerate the 
availability of lower-priced generic versions of new essential medicines while 
providing remuneration to the patent holder. Remuneration, or royalty payments, 
could be tiered to reflect the different levels of ability to pay in various territories. 
WHO and UNDP have provided guidelines for the remuneration of non-voluntary 
use of medical technologies that could be used for that purpose [93].
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TRIPS flexibilities

The TRIPS Agreement allows countries to maintain a measure of flexibility in 
implementing their intellectual property regimes and also contains several clauses 
that can be used to protect public health. The freedom to implement TRIPS in 
accordance with national needs allows countries to, for instance, have stringent 
patentability criteria in order to ensure that only significant innovations are patented, 
to have simple procedures for the use of compulsory licensing and government use, 
and to have a patent opposition system open to the public.

The TRIPS flexibilities were affirmed in 2001 with the adoption of the Doha 
Declaration on TRIPS and Public Health which listed several legal mechanisms 
contained in TRIPS to increase, protect and promote access to medicines for all. 

BOX 11
Data exclusivity

What is data exclusivity? 
Data exclusivity prohibits for a certain period of time the use of pharmaceutical test data for drug 
regulatory purposes, which will delay the registration and thereby the marketing of generic medicines, 
regardless of the patent status of the product. The TRIPS Agreement does not mandate data 
exclusivity but, in Article 39.3, it requires the protection of undisclosed test data and other data, the 
origination of which involves a considerable effort, against unfair commercial use. This can, however, 
be achieved without creating market exclusivity.

Generic medicines, biosimilars and data exclusivity 
Generic medicines and biosimilar medicines can be authorized for use only once the period of data 
exclusivity on the original “reference” medicine has expired. Data exclusivity periods can differ per 
country. In the EU, this means that the reference medicine must have been authorized for at least 10 
years before a generic medicine or a generic biological medicine can be registered. In the USA, the 
data exclusivity period for small molecules is 5 years and for biologicals it is 12 years. Many countries 
do not provide data exclusivity; those that do have different periods of exclusivity, which are shorter 
than in the EU and the USA. Through trade negotiations of the Trans Pacific Partnership Agreement 
the USA tried to extend the data exclusivity period for biologicals in other countries to 12 years but did 
not succeed because of opposition by other TPPA countries that expressed concern about resulting 
rising health-care costs. The mandatory period for data exclusivity for biologicals under the TPP is 5 
years, and may be 8 years under certain circumstances.

(See also: http://www.unitaid.eu/images/marketdynamics/publications/TPPA-Report_Final.
pdf, accessed 1 February 2016; http://www.politico.com/story/2015/10/trade-trans-pacific-
partnership-214419, accessed 1 February 2016). 
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BOX 12
Data exclusivity in TPP countries [97]

Country Pharmaceuticals (years) Biologicals (years)

Australia 5 5

Brunei 0 0

Canada 8 8

Chile 5 5**

Japan 8 8

Malaysia 5*** 5***

Mexico 5 5**

New Zealand 5 5

Peru 5 5**

Singapore 5 5

United States of America 5 12

Vietnam 5 5

European Union 10 10

*Excludes further extensions for paediatric approval, orphan designation, new indications and other incentives. 
**It is uncertain whether RDP will apply to biologicals in Chile, Mexico and Peru. These countries do not specifically grant RDP to biologicals. 
***Malaysia begins counting RDP from the date a product is approved and given data protection in its originator country and allows for up to five years RDP from 
that date.  

Paragraph 5 affirmed the right of states to grant compulsory licences, and the 
“freedom to determine the grounds upon which such licences are granted”, among 
other mechanisms. Like voluntary licences, compulsory licences allow generic 
manufacture even where a patent is in force; unlike voluntary licences they do 
not require the consent of the patent holder. Paragraph 6 promised that the WTO 
would work to facilitate exports of medicines produced under a compulsory licence 
to countries that rely on other countries to produce; this promise resulted in 2003 
in the adoption of the “August 30 decision” and subsequently a decision to amend 
TRIPS [94]. Paragraph 7 extends the transition period for least developed countries 
(LDCs) for the implementation of pharmaceutical product patents and the protection 
of undisclosed test data from 2006 to at least 2016. Since many LDCs had already 
granted those rights, it also allows LDCs to not enforce such rights. On 24 February 
2015, LDCs requested an extension of this transitional period until a country is 
no longer classified as an LDC [95]. Subsequently, on 3 November 2015 WTO 
members reached an agreement to extend the pharmaceutical waiver for LDCs until 
2033 [96]. This means that in LDCs there should be no patent barriers to making 
generic medicines available until at least 2033.
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The CIPIH and GSPOA 
recommendations  
on intellectual property  
and public health

The CIPIH made 50 recommendations (see Box 13 for highlights). It was 
followed by the Global Strategy and Plan of Action on Public Health, Innovation, 
and Intellectual Property (GSPOA) that laid out eight strategic elements 
for increasing R&D on and access to innovative health products, including 
measures related to applying and managing intellectual property rights for 
public health [33]. The GSPOA recommended, inter alia: “Support the production 
and introduction of generic versions, in particular of essential medicines, in 
developing countries through the development of national legislation and/or 
policies” and “Consider… taking appropriate measures to prevent the abuse of 
intellectual property rights.”

One example of such a measure would be an intervention to remedy the non-
working of a patent. In most patent systems, a patent owner must “work his or 
her invention” in order to maintain the monopoly, and an invention “not worked 
or insufficiently worked in the country” may be subject to non-voluntary licensing 
[98]. A patented product that is priced at the level the community cannot afford 
can be regarded as a patent “not worked”. It is the equivalent of refusing to 
make the innovation available and is ground for government intervention. For 
example, Section 146 of the Indian Patents Act mandates that a patent holder 
must disclose the extent to which he/she has commercially “worked” the patent. 
The rationale for this requirement is that it helps evaluate if the patent holder 
has satisfied the reasonable requirements of the public, which in the case of 
a medicine patent would mean providing access to the patient population that 
needs the treatment. Should the patent holder fail to make its product available 
on the scale needed, the patent is susceptible to a compulsory licence. Such a 
compulsory licence was issued three years ago for a patented anticancer drug 
sorafenib tosylate (sold under the brand name “Nexavar”) on the grounds that it 
was exorbitantly priced at about US$ 4500 a month and was hardly available to 
the patient population [99].

It is important to maintain the policy space that the TRIPS Agreement allows to 
ensure access to medicines and to avoid so-called “TRIPS-plus” provisions such 
as those demanded in trade agreements that might restrict access to, or the 
ability to produce, generic medicines [100].
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BOX 13
Main recommendations of the CIPIH report [39]

Governments should:

•	 avoid provisions in bilateral trade agreements that could reduce access to medicines in 
developing countries;

•	 increase funding for research projects run by public–private partnerships and by developing 
countries, and make that funding more sustainable;

•	 develop advance purchase schemes to contribute to the development of vaccines, medicines 
and diagnostics;

•	 incorporate digital libraries of traditional medical knowledge into their patent offices’ data to 
ensure that data contained in them are considered when patent applications are processed;

•	 make available reliable information on the patents they have granted;
•	 amend their laws to allow compulsory licensing for export consistent with the TRIPS 

Agreement;
•	 eliminate tariffs and taxes on health-care products.

Governments of developing countries should:

•	 promote health research that is in line with public health needs;
•	 promote the use of research exemption as part of their patent law;
•	 invest appropriately in health delivery infrastructure;
•	 improve financing of the purchase of medicines and vaccines;
•	 make use of compulsory licensing provisions, where this will promote innovation or access to 

medicines.

WHO and other international agencies should:

•	 develop a global plan of action to secure more sustainable funding to develop new products 
and make those products more accessible;

•	 encourage the creation of patent pools where this would facilitate product development;
•	 monitor the impact of intellectual property rights from a public health perspective.

Companies should:

•	 adopt transparent and consistent pricing policies;
•	 reduce prices for developing countries;
•	 avoid filing patents or enforcing them in low-income developing countries in ways that would 

inhibit access to their products.
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Sustainable supply of low-cost 
generic essential medicines 

If patents are barriers to access to new essential medicines, the following options 
should be explored:

•	 Establish a voluntary licensing mechanism for medicines on the EML. Companies 
should offer voluntary licences for essential medicines, including through 
patent pooling. Voluntary licences should have terms and conditions that aim at 
maximizing access and are conducive to public-health needs. One way to ensure 
that licences are public-health oriented is for them to go through the Medicines 
Patent Pool (see Box 14). Legal scholars have previously recommended the 
extension of the Medicines Patent Pool framework to cover all essential medicines 
coupled with international financing mechanisms in order to ensure affordable 
access to essential medicines under patent and fair royalty payments [101]. 

In case patent holders refuse to license, governments can take action in the 
following manner:

•	 Issue compulsory licences to generic companies to encourage the production 
of low-cost versions of essential medicines. Predictable compulsory licensing 
for essential medicines is possible under the TRIPS Agreement. While Article 
31 (a) of the TRIPS Agreement requires that that compulsory licences should 
be considered on their individual merits, legal scholars have pointed out that it is 
possible to impose such licences on medicines that are reasonably deemed to 
be essential [102]. 

•	 Make “government use” of patents to allow for the procurement of low-cost 
versions of essential medicines. Government use is a form of compulsory 
licensing whereby the government, or third parties authorized by the government, 
make use of the patent without consent of the patent holder. The TRIPS 
Agreement refers to this as “public non-commercial use”.4

•	 In all cases of licensing, royalties should be payable so that originators are 
remunerated. Such royalties can be determined on the basis of the UNDP 
royalty guidelines that link royalty rates to the gross domestic product (GDP) of 
the country [93]. 

Governments and the international community should also take steps to further expand 
sources of generic production beyond India, which currently is the major supplier of 
key medicines in low-and middle-income countries, through technology and know-how 
transfer, and through development cooperation networks and partnerships. 
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BOX 14
The Medicines Patent Pool

In 2010 UNITAID established the Medicines Patent Pool for HIV medicines. The function of the 
MPP is to negotiate patent licences that will allow the production and supply of generic ARVs as 
well as the development of adapted formulations such as paediatric ARVs. Since 2010, the MPP 
has signed agreements for 12 ARVs for countries that account for 87-94% of people living with 
HIV in the developing world and for one medicine for an HIV opportunistic infection. The MPP has 
sublicence agreements with 14 generics manufacturers.  
The MPP works with UNITAID, the Drugs for Neglected Diseases initiative (DNDi) and the 
Clinton Health Access Initiative (CHAI) in the Paediatric HIV Treatment Initiative (PHTI) to 
accelerate the development of appropriate paediatric fixed-dose combinations. 
In November 2015, the scope of work of the MPP was expanded to include HCV and TB. The 
MPP signed its first HCV licence with BMS the same month. 

Source: www.medicinespatentpool.org, accessed 1 February 2016. 

Sustainable development  
of future essential medicines 

Making medicines affordable cannot be to the detriment of investment in the 
development of future essential medicines. Current spending on expensive 
medicines in many mostly high-income countries ensures generous profit 
margins for corporations and steers investments into the development of new 
potentially profitable medicines – rather than steering investment towards 
meeting the most pressing medical needs.

This spending could be organized differently. Separating, or “delinking” the 
payment for the cost of developing medicines from the price of medicines for 
patients [103] is critical to ensuring that innovators are rewarded while needed 
treatments are developed and remain affordable. 

Delinkage models can be found, for example, in the Drugs for Neglected 
Diseases Initiative [104], which carries out nonprofit drug development on 
diseases that primarily affect low- and middle-income countries. Delinkage 
can also take the form of a prize fund – an alternative incentive model that 
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offers a cash prize in return for the development of a specified target medicine. 
Prizes can carry the requirement that products should not be patented or that 
intellectual property is licensed. Further downstream, a similar result can be 
achieved through patent buy-outs that remunerate the originator for R&D 
investment but allow generic competition. International collaboration by groups of 
countries is likely to be required in order to share the cost burden of these new 
innovation models.

Delinkage will also help fix incentive problems that are inherent in the monopoly-
based system of drug development – namely, that dependence on artificially 
high prices to recoup the cost of drug development only incentivizes research on 
diseases suffered by people who can afford to pay. This is likely to become an 
even wider conversation as current medicines prices outstrip the health budgets 
of even wealthy economies and needed essential medicines are not developed. 

Chapter notes: 

2 This has provoked questions from the USA and the EU at the WTO Committee on Technical Barriers to Trade, 
a forum where regulations that create unwarranted barriers to trade are discussed (see: http://keionline.org/
node/2085, accessed 1 February 2016).

3 For an example of a small market situation, see the Medicines Patent Pool’s agreement on valganciclovir to 
treat cytomegalovirus (CMV) retinitis: (http://www.medicinespatentpool.org/medicines-patent-pool-and-roche-
sign-hiv-medicines-agreement-focus-on-preventing-blindness-in-people-living-with-hiv/, accessed 1 February 
2016).

4  For example, Thailand issued government use licences for medicines to treat HIV/AIDS and cancer between 
2006 and 2008. Thanks to this policy, nearly 85 000 additional people were able to access needed treatments, 
and considerable savings were made for the health system of Thailand. See: Yamabha I, Mohara A, Tantivess S, 
Chaisiri K, Teerawattananon Y. Government use licences in Thailand: an assessment of the health and economic 
impacts. Globalization and Health. 2011;7:28 (http://www.globalizationandhealth.com/content/7/1/28, accessed 
1 February 2016).
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The label “Essential Medicine” should have consequences. It seems self-evident 
that when a proven effective medicine to treat a disease exists it should be made 
available and affordable to the patient and the community. When the market fails 
to do this, governments need to act. This will require dealing with patent and 
regulatory issues and may need international collaboration. A lack of action in this 
regard by governments and companies means depriving a population from access 
to important medical innovations and thus failing duties and responsibilities under 
human rights law. 

Countries can take measures at the national level but this risks country-by-country 
and medicine-by-medicine controversies related to intellectual property. Access 
to essential medicines should be predictable and requires a global approach and 
greater international collaboration.

Several tools are at the disposal of governments and the international community 
to help avoid the pitfalls of monopoly pricing and to ensure greater affordability as 
a critical precondition to greater access to essential medicines.

Actions that governments and the international community can take include:

•	 Engage in price negotiations with the originator company for discounts in 
certain territories. This approach is useful when a medicines market is very 
small. However, in general it is less effective than robust competition in 
bringing prices down.

•	 Use TRIPS flexibilities: The WTO TRIPS Agreement affirms the rights of 
governments to grant compulsory licences, and to decide when such licences 
are appropriate. It also allows least-developed countries the right not to 
enforce pharmaceutical product patents for a period of time, and contains an 
amendment to help countries that are incapable of manufacturing medicines 
to import them under a compulsory licence. Governments should be wary of 
bilateral or multilateral trade agreements that seek to erode these rights.

•	 Implement the CIPIH and GSPOA recommendations: These two WHO 
processes resulted in concrete recommendations for governments and others 
seeking to increase access to medicines, including

Conclusions



Discussion Paper UNITAID | 39

–	� to explore sustainable funding/incentive schemes for medicine 
development and purchase, 

–	� to avoid trade agreement provisions that could reduce access  
to medicines, 

–	 to make use of compulsory licensing provisions, 

–	 to support the production and introduction of generic medicines, and 

–	� to consider taking measures to prevent abuse of intellectual  
property rights.

•	 Ensure sustainable supplies of low-cost generics, including through voluntary 
or compulsory licensing or “government use” of patents. The international 
community should consider extending the mandate of the Medicines Patent 
Pool to include all essential medicines.

•	 Ensure sustainable development of future essential medicines through models 
that delink the cost of medicines development from the final price of the 
medical product. Such models could include: 

–	 nonprofit drug development such as practiced by DNDi, 

–	 cash prizes as an alternative to patents (known as “prize funds”), or 

–	 patent buy-out schemes. 

The recent shifts in the WHO Essential Medicines paradigm demand a bold 
approach to avoid unnecessary delays in making these medicines available to the 
populations in need.
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